The Indonesian Supreme Court and the Indonesian Constitutional Court are experienced in examining international treaties, although the Indonesian constitution and national laws do not stipulate this matter explicitly. The Constitutional Council of France has the authority to examine judicial previews of bills concerning international treaties. Moreover, French judges can examine international treaties. There is also the European Court of Human Rights, which has an important role concerning the control of conventionality. This article aims to promote discussion about the examination of international treaty cases in Indonesia. It begins by considering the international scholarly literature on integrating international treaties and the rank of international treaties in the national legal system. Then, this article discusses the possibility of the Indonesian Constitutional Court to examine judicial preview of international treaty bills and judicial reviews concerning ratified international treaties.
I. INTRODUCTION
In the globalize era, the dynamics of foreign policy are very important when implemented by each country as a subject of international law. Discussion on the subject of foreign policy and international treaties has been very interesting because it reflects not only the legal system and the political dynamics between Concerning the European Convention on Human Rights, France implemented the control of conventionality (le contrôle de conventionnalité) as a control to secure conformity to international conventions with the aim of assuring the superiority of the international convention. On the contrary, Indonesia does not have the legal system of the control of conventionality, although commitments were made to the ASEAN Human Rights Declaration. Nevertheless, the Indonesian public applied cases relating to international treaties to the Supreme Court and the Constitutional Court. However, these two courts consider the legality of international treaties differently.
In this article, the author aims to demonstrate the examination of international treaty cases in France and Indonesia and also how the Indonesian Constitutional Court can examine judicial previews of international treaty bills and judicial reviews concerning ratified international treaties. The author compares the legal system between France and Indonesia because based on the history, Indonesia was colonized by the Netherlands. On the other hand, the Netherlands was members that signed the ASEAN Human Rights Declaration are Brunei Darussalam, the Kingdom of Cambodia, the Republic of Indonesia, the Lao People's Democratic Republic, Malaysia, the Republic of the Union of Myanmar, the Republic of the Philippines, the Republic of Singapore, the Kingdom of Thailand and the Socialist Republic of Viet Nam. Article II of the Indonesian Constitution stipulate, "All existing state institutions shall remain functioning to the extent of executing the provisions of the Constitution and no new ones are provided according to this Constitution".
7
The Netherlands Constitution, Art. 120, 2008. The discussion begins by explaining the integration of international treaties in the national legal system, which consists of theories of monism and dualism, as well as the procedure of ratification approval. Furthermore, the author discusses the rank of international treaties in the national legal system by describing the hierarchy of norms. Finally, the author describes international treaty cases examined by courts in France and Indonesia before trying to resolve the legal problems in examining international treaty cases encountered by the Indonesian Constitutional Court.
II. DISCUSSION
In the separation of powers, the president as the executive branch and the parliament as the legislative branch are the political actors that make laws. As a judicative branch, judges play their role as political actors to the extent that they examine the conformity of laws to the constitution. They also harmonize with political dynamics, including the implementation of international law into the national legal system. In this context, David Sloss and Michael Van Alstine were of the opinion that "domestic courts are created by their home polity, so that the relative influence of law and politics in the work of domestic judicial bodies, therefore, is of intense scholarly interest." 8 This article uses the method of comparison approach as a function consisting of the discovery of a legal way to solve a legal problem and justify the solution according to a specific context. 9 In the context of the constitutionality of international treaties, France and Indonesia have the president and the parliament to integrate international treaties into the national law, and also the court to examine laws related to international treaties. According to the Venice Commission, "courts are key actors which exercise in a meaningful way the review of the compatibility of domestic legislation with international human rights treaties". 10 However, the legal system between these two countries is completely different due to their diverse legal cultures. We can study this comparison in order to complete the national legal system concerning the implementation of international treaties in accordance to the legal culture in Indonesia.
Integration of International Treaties in the National Legal System
International treaties are legal rules negotiated by several states with the purpose of making a commitment mutually in certain fields such as defence, trade and justice. The integration of international treaties is transformed into domestic law, either through international treaties becoming national law automatically or becoming incorporated into national law.
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France and Indonesia have their own procedures in order that international treaties can be implemented in their national legal systems. However, these two countries use different theories in integrating international treaties: namely, the theories of monism and dualism. The Presidents of the Republic in France and
Indonesia have an important role as the head of state in integrating international treaties. Moreover, the parliament can intervene in the ratification process of international treaties. Therefore, this part is divided into discussing theories of monism and dualism, as well as the ratification approval in integrating international treaties.
Theory of Monism vs. theory of Dualism
Referring to the report of the Venice Commission on the implementation of international human rights treaties in domestic law and the role of courts,
The distribution of competences between the legislator, the executive and the courts varies greatly depending on the monist or dualist approach of the country concerned, on the internal effect of the specific international legal provision, on the status of international human rights treaties and on the powers of the courts. The theories of monism and dualism evolved from the end of nineteenth century until the beginning of the twentieth.
Based on the theory of monism, there is a continuity between the international order and the national order, but the postulates are radically different. The subject is necessarily an individual, with the ultimate objective of any rule of law to govern individual behaviour. Whatever the form of monism, the state only serves to designate those who will have to implement international rules. 12 According to Damos Dumali Agusman, the theory of monism places international law and national law both as parts of a unified legal system.
The international law applies within the scope of the national without passing through a transformation process. 13 A country which has embraced the monism theory cannot reject international law because international law is a part of the national legal system.
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The monism theory is divided in two branches: namely, the monism of the superiority of national law and the monism of the superiority of international law. The monism of the superiority of national law considers that international law derives from the domestic, so that the domestic law is superior to the international, and the international law is only a kind of the public external law of the state. 15 On the other hand, the monism of the international law considers that the domestic derives from the international law, so that the international law is superior to the domestic, which it conditions, and the relations between international and domestic law would be comparable to those existing between the law of member states and national law.
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Hans Kelsen developed the monism theory. According to Kelsen, the international legal order not only requires the national legal orders to form 12 "L'application du droit international dans l'ordre internet [The application of international law in the internal order]," Le cours de droit.net. http://www.cours-de-droit.net/integration-du-droit-international-en-droit-internedualisme-monisme-a121610042. assumes that there is no distinction between the national legal order and the international legal order since ratification laws are still needed to transform and create the international legal order alongside and within the national legal order.
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Concerning the dualism theory, national law and international law are hermetically separated with no relationship between the two and each law evolves in its own sphere so that the international law cannot be applied to the national for two reasons. The first reason is that the objects and the subjects of the national and international laws are completely different. The subjects of the international law are the states and the relationships are horizontal, whereas in national law the subjects are the private persons and the relationships are vertical. The second reason that the sources are different is that the rules in national law come from the individual and the highest volition comes from the state. On the other hand, in international law there is a common willingness to create legislation. As the most important part of the process of making the treaty, the ratification of the treaty needs to be deeply concerned considering at that stage a state is officially committed to the treaty. In practice, the form of legalization is divided into four categories, namely (a). ratification if a country which will ratify a treaty agrees to sign the treaty; (b). accession if the country which will validate an international agreement does not sign the agreement; (c). acceptance and approval are a statement of acceptance or approval of a State party in an international agreement to amend the treaty. In addition, there are also international agreements that do not require validation and they can be applied directly after signing. embrace the dualism theory of the superiority of international law for two reasons. The first reason the character of the Indonesian constitution is dualists that it does not explain the position of international treaties in its legal system.
Moreover, the character of the Indonesian constitution is to protect the state's sovereignty and adat law societies/customary law along with their traditional rights as mentioned in Article 18B paragraph (2) of the Indonesian Constitution.
A French jurist, Adéhar Esmein, suggests the sovereignty doctrine that public power and government exist only in the interest of all the members who compose the nation. From which one may readily conclude that what is established in the interest of all ought to be ruled by those interested, by the general will, by all the citizens participating in its establishment, subject only to the rule of the majority.
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Thus, the international cooperation between countries and/or international organisations must prioritise the interest of people national necessities. The second reason is that national law cannot be used to justify an infringement of international law, so that every country is bound to perform the international law in good faith as mentioned in Articles 26 and 27 of the Vienna Convention on the Law of Treaties 1969. In other words, Indonesia should prioritize the international law after its ratification into the national legal system.
The Ratification Approval of the Integration of International Treaties into the National Legal System
France and Indonesia regulate the ratification of international treaties in their constitutions and laws. As the executive branch of power, the government is also responsible for diplomatic questions because matters of foreign affairs are under its authority, in particular the Ministries of Foreign Affairs in both France and Indonesia.
However, the Presidents of the Republic in both countries have a real superiority, especially when customarily imposed as the head of state.
In ratifying international treaties, the French parliament 39 also makes an intervention as stated in Article 53 of the French Constitution:
Peace treaties, commercial treaties, treaties or agreements concerning international organization, those who modify provisions of legislative nature, those who are relative to the state of the people, those who contain exchange or addition of territory, cannot be ratified or approve that by virtue of law. They come into effect only having been ratified or approved. No disposal, no exchange, no addition of territory is valid without the consent of the interested populations. Treaties that the Indonesian government binds itself to international treaties through signing, ratification, the exchange of treaty documents/diplomatic notes and other ways as agreed by the parties concerned. 45 However, there are differences between a signature and ratification regarding international treaties. A signature does not legally bind the signatories of international treaties because it only shows their willingness to complete the negotiation process to the end. 46 If there is a commitment, it is only a moral willingness. In order that international treaties have legally binding power and come into force, they must be ratified by the competent authority, namely the President and the House of Representatives.
After the process of ratification is completed, international treaties are published in the official journal or official gazette in order to bind citizens nationally. Treaties, which stipulated that the signing of an international treaty cannot be interpreted as a commitment to the agreement. The signing of an international treaty that requires ratification does not bind the parties before the treaty is ratified.
There is an interesting question: why is the signature itself not legally binding to a country? The answer is when a state signs international treaty, it is only the executive who signs. It does not reflect the will of the whole country.
Therefore, the opinion of the House of Representative is needed to consider whether a state needs to ratify international treaties for the national purpose.
However, the constitutional law in France does not recognise "acceptance" but only "approval"; the executive will adopt a national measure of approval and will announce it as being worth "acceptance" in the meaning of treaty.
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The influence of international treaties can also be indirect or diffuse. It means that international treaties are signed, but perhaps they are not ratified by a state and they have not come into effect nationally; however, occasionally it is admitted that the text of international treaties can be applied immediately, although it is not an obligation. 
The Rank of International Treaties in the National Legal System
It is important to discuss the rank of international treaties in the national legal system. The author refers to the Venice Commission's report on the implementation of international human rights treaties in domestic law and the role of courts, which expresses that the status of treaties in the domestic legal order and their place in the hierarchy of norms has an impact on the implementation of human rights treaties. In the context of the control of conventionality, the European Convention on Human Rights is considered as a standard international humanitarian treaty. 53 In this regard, the judges' role is at the international level exclusively. They will not interpret the contested national legal rulings in matters of international law norms. If they find a contradiction between a national legal ruling and the international legal ruling, they will declare that the national legal rule is "ineffective", or quite simply "not applicable", at the international level. 
The Superiority of International Treaties over the National Laws in France

The Equal Position and the Inferiority of International Treaties to National Laws in Indonesia
In Indonesia, the ratification of certain international treaties must be regulated by national laws.
56 Therefore, certain international treaties have the same position as national laws. The definition of certain international treaties is mentioned in the explication of Article 10 paragraph (1) letter c:
Certain international treaties are international treaties which cause widespread and fundamental consequences for the lives of people related to the state's financial burden and/or those treaties require changes or the establishment of law with the approval of the House of Representatives. The ratification of international treaties is made by the national law for the following matters: a. issues of national politics, peace, defense and national security; b. the change of territory or the determination of the Indonesian territory; c. sovereignty or sovereign rights of the state; d. human rights and environment; e. the establishment of new legal rules; f. foreign loans and/or grants.
On the other hand, Article 11 paragraph (1) 
House of Representatives for international agreements ratified by a Presidential
Decree. It gives freedom to the President to implement government functions, particularly in relation to international relations, and the President considers both Indonesia's national interests and the norms accepted universally by the international community. 59
The Practices in Examining Cases of International Treaties in France and Indonesia
Before discussing international treaty cases in France, the author discusses the similarity and the difference of constitutional case examinations in France and Indonesia.
France and Indonesia share similarities in the context of reviewing the conformity of law with their constitutions after promulgation. In Indonesia, To submit an application to the European Court of Human Rights, an applicant must exhausted all the remedies in the state concerned that could provide redress for their situation (usually, this will mean an application to the appropriate court, followed by an appeal, where applicable, and even a further appeal to a higher court such as a supreme court or constitutional court, if there is one). applicants' refugee status on the one hand and the best interests of the children on the other, so that their interests as guaranteed by Article 8 (right to respect for private and family life) of the European Convention on Human Rights from the point of view of procedural requirements were safeguarded. In all three cases, the Court held that there had been a violation of Article 8 of the Convention.
Since the national authorities had not given due consideration to the applicants' specific circumstances, it concluded that the family reunification procedure had not offered the requisite guarantees of flexibility, promptness and effectiveness to ensure compliance with their right to respect for their family life. For that reason, the French state had not struck a fair balance between the applicants' interests on the one hand, and its own interest in controlling immigration on the other.
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The implementation of international treaties in domestic law is often achieved by an interpretation of domestic courts in their decisions. The confrontation between national and international law can be avoided by harmonising the domestic courts' decisions as we can see in the decisions below.
In France, a preliminary review of the compatibility of international treaties is required to examine whether international treaties can be ratified and their norms are not contradictory to the Constitution. According to the Venice Commission, courts are needed to resolve the conflict between international treaties and national law. The Venice Commission explains, "two main options are available: the first one consists in the harmonisation of the conflicting provisions through interpretation; the second one is based on the hierarchy of norms, which implies either the disapplication of domestic law or ignoring the international human rights treaty".
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The Constitutional Council of France uses the European Convention on Human Rights in a judicial review procedure of non-ratified treaties. Ibid., point 18: 5. 78 Article 61 of the French Constitution stipulates, "Institutional Acts, before their promulgation, Private Members' Bills mentioned in article 11 before they are submitted to referendum, and the rules of procedure of the Houses of Parliament shall, before coming into force, be referred to the Constitutional Council, which shall rule on their conformity with the Constitution. To the same end, Acts of Parliament may be referred to the Constitutional Council, before their promulgation, by the President of the Republic, the Prime Minister, the President of the National Assembly, the President of the Senate, sixty Members of the National Assembly or sixty Senators. In the cases provided for in the two foregoing paragraphs, the Constitutional Council must deliver its ruling within one month. However, at the request of the Government, in cases of urgency, this period shall be reduced to eight days. In these same cases, referral to the Constitutional Council shall suspend the time allotted for promulgation." , states that this Convention does not apply: (i) to international agreements in which one or more countries, one or more international organizations and one or more subjects of international law other than the state or international organization are parties; (ii) to international agreements where one or more international organizations and one or more subjects of international law other than the state or international organization are parties; (iii) towards international agreements that are in an unwritten form between one or more countries and between one or more international organizations, or between international organizations. Thus, the Vienna Convention 1969 and the Vienna Convention 1986 acknowledged implicitly the existence of an unwritten international agreement between countries and international organizations. However, it is beyond the scope of the regulation of the two conventions. In other words, implicitly, the regulation of international agreements in an unwritten form is ceded to practice that applies outside the provisions of the two conventions mentioned." Another legal problem which must be resolved is whether a court in Indonesia might examine an international treaty after it has been ratified and which court might examine it. Therefore, the author suggests that the Indonesian Constitutional Court can examine the ratified international treaty because the nature of the control of conventionality is the same as a judicial review of the law. Moreover, the form of the international treaty is law after being ratified.
In line with the author's opinion that Indonesia should embrace the dualism theory of the superiority of international law, the Constitutional Court should make an interpretation of an international treaty based on the constitution and assume that an international treaty is valid.
III. CONCLUSION
Every state has its own legal system in accordance to its legal culture.
Therefore, it is necessary to make a comparison legal study in order to solve legal problems and complete the national legal system inspired by the foreign legal system. In the context of international treaty implementation, the comparison of legal systems in France and Indonesia is useful for improving the judicial system in Indonesia. However, the absorption of the French legal system should be modified in accordance to the Indonesian legal culture.
France embraces the monism theory and the position of international treaties are above the national law. Otherwise, Indonesia adopts the dualism theory because international treaties must be ratified and transformed into national laws. The Indonesian sovereignty is the most important element and adat law societies/customary law along with their traditional rights must be protected.
However, the national law must not inhibit the implementation of ratified international treaties. Therefore, the dualism of the superiority of international law in the logical theory should be implemented in Indonesia. In this regard, Indonesia should prioritize the international law after its ratification into the national legal system.
A legal invention should be constructed in order that Indonesia can resolve the problem of international treaty implementation. In this regard, the Indonesian Constitution should be amended by adding a new authority for the Indonesian Constitutional Court to conduct judicial preview of international treaties bills.
This legal effort is a preventative measure in order to preserve Indonesia's importance nationally from unfair international treaties. In addition, Indonesian
Constitutional Court examines ratified international treaties with the reason that the legal nature of the control conventionality is the same as a judicial review of law. In this context, the Indonesian Constitutional Court interprets international treaties referred to the constitution.
